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Your  Presenter
Fra n Grie sin g h a s ove r 4 0 ye a rs o f e xp e rie n ce re p re se n t in g c lie n t s

in b u sin e ss t ra n sa c t ion s, com m e rc ia l lit ig a t ion , e m p loym e n t

m a t t e rs , a n d a lt e rn a t e d isp u t e re so lu t ion . Fra n se rve s a s m e d ia t o r

a n d a rb it ra t o r in e m p loym e n t a n d b u sin e ss d isp u t e s a n d h a s

e xt e n sive e xp e rie n ce con d u c t in g p roce e d in g s re m o t e ly. Sh e se rve d

a s Ch a ir o f Lit ig a t ion fo r Cit y o f P h ila d e lp h ia La w De p a rt m e n t

Un d e r Ma yor Ed w a rd G. Re n d e ll, fo rm e r Gove rn o r o r P e n n sylva n ia .

A h ig h ly-sou g h t sp e a ke r a n d w rit e r, sh e h a s t a u g h t a t t h e

co lle g e , la w sch oo l a n d g ra d u a t e le ve l. Fra n re ce ive d m a n y a w a rd s

fo r p ro fe ssion a l a ccom p lish m e n t a n d c ivic e n g a g e m e n t .

Sh e is a n h on ors g ra d u a t e o f Bin g h a m t on Un ive rsit y a n d t h e

Un ive rsit y o f P e n n sylva n ia La w Sch oo l a n d a d m it t e d t o

p ra c t ice in Arizon a , Ne w York, P e n n sylva n ia , a n d Ut a h a n d t h e Un it e d St a t e s Su p re m e Cou rt .
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Scope of Program

Discuss the ethical and professional obligations to clients as an advocate 
w h e n  p re p a rin g  a n d  re p re se n t in g  t h e m  a t  a rb it ra t io n . 
L e a r n  t o  n a v i g a t e  t h e  f o r u m  r u l e s  a n d  p r e p a r e  m o r e  e f f e c t i v e l y  b e y o n d  j u s t  
m a st e rin g  t h e  le g a l a n d  fa c t u a l issu e s . 
U n d e r s t a n d  a s  a  n e u t r a l  a r b i t r a t o r  y o u r  o b l i g a t i o n s  a s  t o  c o m p e t e n c e  a n d  
d ilig e n ce  a n d  h o w  t o  e n su re  t h e re  is  n o  a c t u a l o r a p p e a ra n ce  o f b ia s . 
C o n s i d e r  a s  a  n e u t r a l  a r b i t r a t o r  y o u  d o  n o t  r e p r e s e n t  t h e  p a r t i e s ,  s h o u l d  n o t  
p ro vid e  le g a l a d vice , a n d  in fo rm  p ro  se  p a rt ie s  o f yo u r ro le . 
Discuss importance of treating all participants with professionalism and 
re sp e c t  a n d  h o n o rin g  co n fid e n t ia lit y.
R e v i e w  d i f f e r e n c e s  b e t w e e n  i n  p e r s o n  a n d  r e m o t e  a r b i t r a t i o n  a n d  e f f e c t i v e  
s t ra t e g ie s fo r b u ild in g  ra p p o rt  w h e n  a rb it ra t in g  virt u a lly.
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Why is this impor tant?

Why:
Ma n y co n t ra c t s  re q u ire  p a rt ie s  t o  a d d re ss  d isp u t e s  t h ro u g h  a rb it ra t io n  ra t h e r t h a n  
lit ig a t io n . Arb it ra t io n  is  u su a lly p riva t e , co n fid e n t ia l a n d  o ft e n  le ss  e xp e n sive  a n d  
fa st e r.  P a rt ie s  ca n  a g re e  t o  lim it  d isco ve ry, p re -t ria l m o t io n s a n d  o t h e r co m m o n  
co st ly lit ig a t io n  s t e p s.
W h o :
An yo n e  p a rt ic ip a t in g  in  a rb it ra t io n  o r co n sid e rin g  a rb it ra t io n  in  a g re e m e n t s .  La w ye rs  
re p re se n t in g  c lie n t s  a s  a d vo ca t e s  a n d  la w ye rs  se rvin g  a s  n e u t ra l a rb it ra t o rs  a vo id  
co m m o n  m ist a ke s t h a t  vio la t e  e t h ica l ru le s  o r p u t  a rb it ra t io n  a w a rd  a t  risk.
B i g g e s t  T a k e a w a y s :

• As a n  a d vo ca t e , p re p a rin g  fo r a rb it ra t io n  a n d  a d vo ca t in g  e ffe c t ive ly re q u ire s  m o re  
t h a n  m a st e rin g  re le va n t  la w  a n d  fa c t s . It  re q u ire s  fo llo w in g  ru le s  o f t h e  fo ru m .

• As a  n e u t ra l, e ve n  if yo u  a re  a n  e xp e rie n ce d  a rb it ra t o r, a rb it ra t io n  ca lls  fo r p a t ie n ce , 
c ivilit y a n d  e n su rin g  im p a rt ia lit y p a rt icu la rly w h e n  p ro  se  p a rt ie s  a re  in vo lve d .
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Selected Model ABA Rules – States May Vary
• Ru le  1.1 Co m p e t e n ce

• Ru le  1.2 Sco p e  o f Re p re se n t a t io n

• Ru le  1.3 Dilig e n ce , Ru le  1.4  Co m m u n ica t io n , Ru le  1.6  Co n fid e n t ia lit y

• Ru le s  1.7-1.9  Co n flic t s

• Ru le  2.4  La w ye r Se rvin g  a s  Th ird -P a rt y Ne u t ra l

• Ru le  3.1 Me rit o rio u s  Cla im s a n d  Co n t e n t io n s

• Ru le  3.2 Exp e d it in g  Lit ig a t io n

• Ru le  3.3 Ca n d o r t o  t h e  Trib u n a l

• Ru le  4 .1 Tru t h fu ln e ss  in  St a t e m e n t s  t o  Ot h e rs

• Ru le  4 .4  Re sp e c t  fo r Rig h t s  o f Th ird  P e rso n s

• Ru le  5.1  Re sp o n sib ilit ie s  o f P a rt n e rs , Ma n a g e rs , a n d  Su p e rviso ry La w ye rs

• Ru le  7.1 Co m m u n ica t io n s  Co n ce rn in g  a  La w ye r's  Se rvice s



Griesing Law | 215.460.7389 | @gr iesinglaw | gr iesinglaw.com

Arbitration Laws & Regulations

Federal Arbitration Act, 9 U.S.C. §§ 1-16
Establishing strong national policy favoring arbitration 
Making written arbitration agreements in maritime transactions and 
in t e rs t a t e  co m m e rce  va lid , irre vo ca b le , a n d  e n fo rce a b le
R e q u i r i n g  f e d e r a l  a n d  s t a t e  c o u r t s  t o  s t a y  l i t i g a t i o n  a n d  c o m p e l  
a rb it ra t ion  w h e n  a  va lid  a g re e m e n t  e xis t s
Limiting judicial review of awards.
S e c t i o n  1 0 ( a ) ( 2 )  G r o u n d s  f o r  v a c a t i n g  a n  a w a r d  

“ e v i d e n t  p a r t i a l i t y  o r  c o r r u p t i o n  i n  t h e  a r b i t r a t o r s ,  o r  e i t h e r  o f  t h e m ”

S t a t e  l a w s  r e g a r d i n g  a r b i t r a t i o n
Court rules - if cou rt -m a n d a t e d  o r cou rt -a n n e xe d
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Code of Ethics for  Arbitration in Commercial Disputes

Prepared by joint committee of ABA and AAA
C a n o n  I :  A n  a r b i t r a t o r  s h o u l d  u p h o l d  t h e  in t e g rit y a n d  fa irn e ss  o f t h e  a rb it ra t io n  
p ro ce ss .
C a n o n  I I :  A n  a r b i t r a t o r  s h o u l d  d isc lo se  a n y in t e re st  o r re la t io n sh ip  like ly t o  a ffe c t  
im p a rt ia lit y o r w h ich  m ig h t  c re a t e  a n  a p p e a ra n ce  o f p a rt ia lit y.
C a n o n  I I I :  A n  a r b i t r a t o r  s h o u l d  a vo id  im p ro p rie t y o r t h e  a p p e a ra n ce  o f im p ro p rie t y
in  co m m u n ica t in g  w it h  p a rt ie s .
C a n o n  I V :  A n  a r b i t r a t o r  s h o u l d  co n d u c t  t h e  p ro ce e d in g s fa irly a n d  d ilig e n t ly.
C a n o n  V :  A n  a r b i t r a t o r  s h o u l d  m a k e  d e c isio n s in  a  ju st , in d e p e n d e n t  a n d  d e lib e ra t e  
m a n n e r.
C a n o n  V I :  A n  a r b i t r a t o r  s h o u l d  b e  fa it h fu l t o  t h e  re la t io n sh ip  o f t ru st  a n d  
co n fid e n t ia lit y in h e re n t  in  t h a t  o ffice .
S e v e r a l  a d d i t i o n a l  C a n o n s .
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CPR Arbitration Procedures

CPR Procedures and Clauses Administered Arbitration Rules for 
p a rt ie s  a rb it ra t in g  u n d e r CP R Disp u t e  Re so lu t ion  Se rvice s  (“CP R 
Ru le s”). 
CPR has additional rules for complex arbitrations.
CPR Adopted the ABA/AAA Code of Ethics for Arbitration
CPR Arbitrator Challenge Protocol
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CPR Arbitration Procedures for  Counsel and Par ties

CPR Rule 16 provides:
W h e n e ve r a  p a rt y fa ils  t o  c o m p ly w it h  t h e se  Ru le s , o r a n y o rd e r o f t h e  
Trib u n a l p u rsu a n t  t o  t h e se  Ru le s , in  a  m a n n e r d e e m e d  m a t e ria l b y t h e  
Trib u n a l, t h e  Trib u n a l sh a ll, if a p p ro p ria t e , fix a  re a s o n a b le  p e rio d  o f t im e  
fo r  c o m p lia n c e a n d , if t h e  p a rt y d o e s  n o t  c o m p ly w it h in  s a id  p e rio d , t h e  
Trib u n a l m a y im p o s e  a  re m e d y it  d e e m s ju s t , in c lu d in g  a n  a w a rd  o n  
d e fa u lt . P rio r t o  e n t e rin g  a n  a w a rd  o n  d e fa u lt , t h e  Trib u n a l sh a ll re q u ire  
t h e  n o n d e fa u lt in g p a rt y t o  p ro d u ce  su ch  e vid e n ce  a n d  le g a l a rg u m e n t  in  
su p p o rt  o f it s  co n t e n t ion s a s  t h e  Trib u n a l m a y d e e m  a p p rop ria t e . Th e  
Trib u n a l m a y re ce ive  su ch  e vid e n ce  a n d  a rg u m e n t  w it h o u t  t h e  d e fa u lt in g  
p a rt y’s  p re se n ce  o r p a rt ic ip a t ion .
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Do These Rules Apply to Me?

A B A  M o d e l  R u l e s  a r e  a  t e m p l a t e  o n  w h i c h  s t a t e s  m a y  b a s e  t h e i r  
ow n  ru le s  o f p ro fe ss ion a l con d u c t .
Individual states or foreign jurisdictions may have different 
co m m e n t s  o r in t e rp re t a t ion s  e ve n  if t h e  la n g u a g e  is  t h e  sa m e .
S t a t e  l a w  m a y  a l s o  s e t  r e q u i r e m e n t s  f o r  a r b i t r a t i o n .
C o u r t s  m a y  h a v e  r u l e s  f o r  c o u n t  m a n d a t e d  o r  s u p e r v i s e d  
a rb it ra t ion  if e ve n  p a rt ie s  ca n  op t  ou t  o f a rb it ra t ion .
P r i v a t e  a r b i t r a t i o n  a d m i n i s t r a t o r s ,  s u c h  a s  A A A  o r  C P R ,  m a y  
h a ve  t h e ir ow n  ru le s  a n d  g ra n t  a rb it ra t o r d isc re t ion  on  ru le s .
T h e  p a r t i e s  m a y  a g r e e  t o  t e r m s  u n d e r  w h i c h  d i s p u t e s  s h o u l d  b e  
su b je c t  t o  a rb it ra t ion .
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Considerations for  Arbitrators Beyond Rules

• Ho w  d o  yo u  a sse ss  w h e t h e r t o  a cce p t  a n  a p p o in t m e n t  fo r a rb it ra t io n ?
• Ho w  d o  yo u  a sse ss , d isc lo se  re la t io n sh ip s a n d  se e k co n flic t  w a ive rs?  
• Ho w  d o  yo u  e n su re  co n fid e n t ia lit y?  
• Are  t h e re  d iffe re n ce s if a rb it ra t io n  is  vo lu n t a ry o r co u rt  o rd e re d ?
• W h a t  is  d iffe re n t  a b o u t  virt u a l a rb it ra t io n  co m p a re d  t o  in  p e rso n  se ssio n ?
• Ho w  d o  yo u  h a n d le  d ifficu lt  co u n se l o r p a rt ie s?
• W h a t  a re  t h e  issu e s re g a rd in g  a rt ific ia l in t e llig e n ce  u sa g e ?  
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Considerations for  Advocates Beyond Rules

• How  d o  you  n e g o t ia t e  e ffe c t ive  d isp u t e  re so lu t ion  t e rm s?

• How  d o  you  se le c t  t h e  rig h t  a rb it ra t o r fo r you r c lie n t  in  t h is  ca se ?

• How  d o  you  e n su re  t h a t  t h e  a rb it ra t o r d oe s n o t  h a ve  a  con flic t  a n d  is  im p a rt ia l?

• How  d o  you  p re p a re  fo r t h e  in it ia l con fe re n ce  w it h  t h e  a rb it ra t o r?

• How  d o  you  p re p a re  you r c lie n t  fo r t h e   a rb it ra t ion  h e a rin g ?

• How  a n d  w h e n  ca n  you  u se  a rt ific ia l in t e llig e n ce ?

• How  d o  you  su p p o rt  t h e  a rb it ra t o r in  issu in g  a  fa vo ra b le  a w a rd  t h a t  w it h st a n d s ch a lle n g e ?
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Key Phases to Consider

• Dra ft in g  a rb it ra t io n  a g re e m e n t s  a n d  k e y t e rm s  – Co m p e t e n ce , Sco p e  o f 
Re p re se n t a t ion , Dilig e n ce , a n d  Co m m u n ica t io n s

• Arb it ra t o r  Se le c t io n /Ac c e p t a n c e  o f Ca s e  - Co m p e t e n ce  a n d  Co n flic t s ; 
Co m m u n ica t ion s Co n ce rn in g  a  La w ye r's  Se rvice s

• P re p a ra t io n  fo r  P re lim in a ry Co n fe re n c e  – Co m p e t e n ce , Dilig e n ce , 
Co m m u n ica t ion s

• Dis c o ve ry a n d  Exc h a n g in g  In fo rm a t io n  - Ca n d o r t o  t h e  Trib u n a l a n d  
Tru t h fu ln e ss  in  St a t e m e n t s  t o  Ot h e rs

• Co n d u c t  a t  He a rin g  – Co m p e t e n ce , Civilit y a n d  P ro fe ssion a lism
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Case Study – Agreeing to Arbitrate

F o u n d e r s  O n e  a n d  T w o ,  s t a r t  b u s i n e s s  s e l l i n g  v e g a n  m e a l s  
u sin g  re c ip e s  t h e y d e ve lop e d  t og e t h e r.
T h e y  e n g a g e  a  l a w y e r  t o  a d v i s e  t h e m ,  f o r m  a n  L L C ,  a n d  d r a f t  
op e ra t in g  a g re e m e n t  fo r t h e ir e n t e rp rise  “Fre e  t o  b e  V.”
Lawyer is b u s y w it h  o t h e r  m a t t e rs , d ra w s from  t e m p la t e s  a n d  
AI. In c lu d e s  a rb it ra t ion  if d isp u t e  a rise s  b e t w e e n  Fou n d e rs . 
T h e  a g r e e m e n t  d o e s  n o t  s p e c i f y  t h e  a r b i t r a l  f o r u m  o r  
p roce d u ra l ru le s . Fou n d e rs  t ru st  la w ye r’s  ju d g m e n t  a n d  d o  n o t  
a sk h ow  a rb it ra t ion  m ig h t  w ork if n e e d e d . 
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Ethical Issues Raised by Template Arbitration Clause

W h a t  a r e  t h e  e t h i c a l  i s s u e s  r a i s e d  b y  c o u n s e l ’ s  r e l i a n c e  o n  a  
t e m p la t e  o r AI ve rs ion  a rb it ra t ion  c la u se  t h a t  d oe s  n o t  sp e c ify 
t h e  sp e c ific  fo ru m  o r ru le s  t o  a p p ly?
ABA Model Rules to consider:

1.1 Competence
1 . 2  S c o p e  o f  t h e  R e p r e s e n t a t i o n
1.3 Diligence
1.4 Communication 
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Model Rule 1.1 Competence

A  l a w y e r  s h a l l  p r o v i d e  c o m p e t e n t  r e p r e s e n t a t i o n  t o  a  c l i e n t .  C o m p e t e n t  
re p re s e n t a t io n  re q u ire s  t h e  le g a l k n o w le d g e , s k ill, t h o ro u g h n e s s  a n d  
p re p a ra t io n  re a s o n a b ly n e c e s s a ry fo r  t h e  re p re s e n t a t io n .

C o m p e t e n t  r e p r e s e n t a t i o n  h e r e  w o u l d  h a v e  i n c l u d e d  a  d i s c u s s i o n  w i t h  
t h e  Fo u n d e rs  o n  d isp u t e  re so lu t io n  issu e s .

D o  t h e y  w a n t  t o  a g re e  t o  a rb it ra t e  ra t h e r  t h a n  lit ig a t e  d isp u t e s?  
W h a t  a re  t h e  p ro s  a n d  co n s o f e a ch  o p t io n ?

I f  t h e y  a g r e e  t o  a r b i t r a t i o n ,  w h a t  a r e  c u s t o m a r y  t e r m s  - m e d ia t io n  
firs t , a rb it ra t ion  fo ru m , a p p lica b le  ru le s , a rb it ra to r se le c t io n , d isco ve ry, 
t im in g , g ro u n d s fo r ch a lle n g in g  a w a rd . 
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Model Rule 1.2 Scope of Representation

(a) ... a lawyer shall abide by a client's decisions concerning the 
o b je c t ive s  o f re p re s e n t a t io n  a n d , a s  re q u ire d  b y Ru le  1.4 , s h a ll c o n s u lt  
w it h  t h e  c lie n t  a s  t o  t h e  m e a n s  b y w h ic h  t h e y a re  t o  b e  p u rs u e d . A 
la w ye r m a y t a k e  s u c h  a c t io n  o n  b e h a lf o f t h e  c lie n t  a s  is  im p lie d ly 
a u t h o rize d  t o  c a rry o u t  t h e  re p re s e n t a t io n …

F o u n d e r s  e n g a g e d  c o u n s e l  t o  p r e p a r e  o p e r a t i n g  a g r e e m e n t ;  t h a t  
in c lu d e s  c o n s id e rin g  a n d  a d vis in g  o n  c u s t o m a ry t e rm s , su ch  a s  
ju r is d ic t io n  a n d  d is p u t e  re s o lu t io n .
The c lie n t s ’ o b je c t ive  w a s  t o  g e t  a n  o p e ra t in g  a g re e m e n t , b u t  t h e y d id  
n o t  d ire c t  h o w  t h a t  w o u ld  b e  a cco m p lish e d . 
F o u n d e r s  c o u l d  h a v e  d e c i d e d  t o  i n c l u d e  a r b i t r a t i o n  o r  t o  f o r e g o  c o m m o n  
t e rm s, b u t  t h e y w e re  n o t  p ro vid e d  t h e  in fo rm a t io n  t o  a s s e s s  w h a t  
t h e y m ig h t  n e e d . 



Griesing Law | 215.460.7389 | @gr iesinglaw | gr iesinglaw.com

Model Rule 1.3 Diligence

A  l a w y e r  s h a l l  a c t  w i t h  r e a s o n a b l e  d i l i g e n c e  a n d  p r o m p t n e s s  i n  
re p re s e n t in g  a  c lie n t .

C o m m e n t  [ 1 ]  A  l a w y e r  s h o u l d  p u r s u e  a  m a t t e r  o n  b e h a l f  o f  a  c l i e n t  d e s p i t e  o p p o s i t i o n ,  
o b s t ru c t io n  o r  p e rs o n a l in c o n ve n ie n c e  t o  t h e  la w ye r, a n d  t a k e  w h a t e ve r la w fu l a n d  
e t h ic a l m e a s u re s  a re  re q u ire d  t o  vin d ic a t e  a  c lie n t 's  c a u s e  o r  e n d e a vo r.
2 ]  A  l a w y e r ' s  w o r k  l o a d  m u s t  b e  c o n t r o l l e d  s o  t h a t  e a c h  m a t t e r  c a n  b e  h a n d l e d  
c o m p e t e n t ly

L a w y e r  d i s t r a c t e d  w i t h  o t h e r  w o r k  r e l i e d  o n  t e m p l a t e  a n d  A I  w i t h o u t  
co n sid e rin g  o r d iscu ssin g  im p lica t ion s if a  d isp u t e  a ro se .

S h o u l d  h a v e  e n s u r e d  e n o u g h  t i m e  a n d  a t t e n t i o n  t o  i d e n t i f y  d i s p u t e  r e s o l u t i o n  o p t i o n s  a n d  
d e sire d  t e rm s if re lyin g  on  ADR in  lie u  o f lit ig a t ion  a n d  d iscu sse d  w it h  c lie n t s . 
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Model Rule 1.4 Communication 

(a ) A la w ye r s h a ll:
1. p ro m p t ly  in fo rm  t h e  c lie n t  o f a n y d e c is io n  o r  c irc u m s t a n c e  w it h  re s p e c t  t o  w h ic h  t h e  

c lie n t ’s  in fo rm e d  c o n s e n t , a s  d e fin e d  in  Ru le  1.0 (e ), is  re q u ire d  b y t h e s e  Ru le s ;
2. re a s o n a b ly c o n s u lt  w it h  t h e  c lie n t  a b o u t  t h e  m e a n s  b y w h ic h  t h e  c lie n t 's  o b je c t ive s  

a re  t o  b e  a c c o m p lis h e d ;
3. k e e p  t h e  c lie n t  re a s o n a b ly in fo rm e d  a b o u t  t h e  s t a t u s  o f t h e  m a t t e r;
4 . p ro m p t ly  c o m p ly w it h  re a s o n a b le  re q u e s t s  fo r  in fo rm a t io n ; a n d
5. c o n s u lt  w it h  t h e  c lie n t  a b o u t  a n y re le va n t  lim it a t io n  o n  t h e  la w ye r 's  c o n d u c t  w h e n  t h e  

la w ye r k n o w s  t h a t  t h e  c lie n t  e xp e c t s  a s s is t a n c e  n o t  p e rm it t e d  b y t h e  Ru le s  o f 
P ro fe s s io n a l Co n d u c t  o r  o t h e r  la w .

b ) A la w ye r s h a ll e xp la in a  m a t t e r  t o  t h e  e xt e n t  re a s o n a b ly n e c e s s a ry t o  p e rm it  t h e  c lie n t  
t o  m a k e  in fo rm e d  d e c is io n s  re g a rd in g  t h e  re p re s e n t a t io n .

L a w y e r  h e r e  d id  n o t  in fo rm  t h e  c lie n t , g e t  in fo rm e d  c o n s e n t , re a s o n a b ly c o n s u lt , k e e p  t h e  
c lie n t  re a s o n a b ly in fo rm e d , o r  e xp la in t o  p e rm it  c lie n t  t o  m a k e  in fo rm e d  d e c is io n s  on  
in c lu d in g  a rb it ra t ion  c la u se  o r t e rm s o f a rb it ra t ion .
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Case Study –Arbitrator  Selection
Ten years  la ter ,  the  business  is  a  success .
F o u n d e r  O n e  i s  c o n t e n t  w i t h  t h e  s t a t u s  q u o  a n d  h o w  b u s i n e s s  i s  g o i n g .
F o u n d e r  T w o  h a s  a m b i t i o n s  f o r  Fre e  t o  b e  V t o  fra n ch ise  n a t io n w id e .   
A l t h o u g h  O n e  o b j e c t s ,  T w o  g o e s  f u l l  s t e a m  a h e a d  w i t h  e x p a n s i o n .
F o u n d e r  O n e  c o m m e n c e s  c o u r t  a c t i o n  t o  s t o p  t h i s  e f f o r t .
F o u n d e r  T w o  f i l e s  t o  c o m p e l  a r b i t r a t i o n ,  a n d  O n e ’ s  c a s e  i s  d i s m i s s e d .  
Two initiates arbitration with NewCo ADR, a new ADR provider with limited 
fo rm a lit ie s , ra t h e r t h a n  a  m o re  e s t a b lish e d  fo ru m  su ch  a s  AAA o r CP R, w it h  
d e t a ile d  ru le s  a n d  p ro ce d u re s. 
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Case Study: Arbitrator  Selection

T h e  O p e r a t i n g  A g r e e m e n t  p r o v i d e s  i n  p a r t :
I f  t h e  p a r t i e s  d o  n o t  r e s o l v e  t h e  d i s p u t e  w i t h i n  3 0  d a y s  f r o m  t h e  f i r s t  
n o t ice  o f d isp u t e , e it h e r p a rt y m a y co m m e n ce  a rb it ra t ion  b y filin g  a  
De m a n d  fo r Arb it ra t ion  w it h  a  re c o g n ize d  p ro vid e r  o f Alt e rn a t e  
Dis p u t e  Re s o lu t io n  (“ADR”) s e rvic e s  in  t h e  c it y in  w h ich  t h e  Co m p a n y 
m a in t a in s  it s  p rin c ip a l p la ce  o f b u sin e ss .  
T h e  p a r t i e s  s h a ll a g re e  o n  a  m u t u a lly a c c e p t a b le  n e u t ra l a rb it ra t o r  
w it h in  30  d a ys  o f filin g  t h e  De m a n d  fo r  Arb it ra t io n .

A g r e e m e n t  d o e s  n o t  d e f i n e  a  “re c o g n ize d  p ro vid e r” a n d  is  
s ile n t  a s  t o  a rb it ra t o r q u a lifica t ion s  a n d  se le c t ion  p roce ss .
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Issues - Arbitration Language

L a w y e r ’ s  f a i l u r e  t o  a d d r e s s  t h e  t y p e  o f  f o r u m  t h a t  w o u l d  b e  
va lid , t h e  ru le s  t h a t  w ou ld  a p p ly, a n d  a rb it ra t o r q u a lifica t ion s  
a n d  se le c t ion  m e ch a n ism  a re  fu rt h e r fa ilu re s  b y t h e  d ra ft in g  
la w ye r a n d  p ose  issu e s  fo r cou n se l re p re se n t in g  p a rt ie s  in  t h e  
d isp u t e  p roce ss . 
R e f e r e n c e  t o  a  s p e c i f i c  A D R  p r o v i d e r  w i t h  e s t a b l i s h e d  r u l e s  
w ou ld  so lve  m a n y issu e s  b y p rovid in g  a  p roce d u ra l fra m e w ork. 
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Lawyer  Duties Selecting a Neutral arbitrator

• If you  a re  cou n se l, t h re sh o ld  con sid e ra t ion  is  se le c t in g  rig h t  a rb it ra t o r fo r ca se  a n d  c lie n t .

• Cou n se l n e e d s t o  c o n d u c t  d u e  d ilig e n c e  on  p o t e n t ia l a rb it ra t o rs  b e yon d  t h e  in fo rm a t ion  
p rovid e d  on  a  re su m e .

• Con sid e r p rio r a ffilia t ion s, re la t ion sh ip s  a n d  con flic t s .
• Re vie w  su b je c t  m a t t e r e xp e rt ise , w ork h is t o ry, c lie n t s  re p re se n t e d , a n d  p osit ion s t a ke n .
• Exa m in e  sp e e ch e s a n d  w rit in g s, soc ia l m e d ia  p ost in g s.

• Fa ilu re  t o  con d u c t  a  se riou s a sse ssm e n t  o f p o t e n t ia l a rb it ra t o r m a y b re a ch  d u t ie s  u n d e r Ru le  1.1 
Co m p e t e n c e .

• It  a lso  im p lica t e s  Ru le  1.2 Sc o p e  o f Re p re s e n t a t io n  a n d  1.4  Co m m u n ic a t io n  in vo lvin g  t h e  
c lie n t  on  q u a lifica t ion s o f a n  a rb it ra t o r a n d  n a rrow in g  op t ion s if fo ru m  o r op p osin g  cou n se l 
p rop ose s  a rb it ra t o rs .



Griesing Law | 215.460.7389 | @gr iesinglaw | gr iesinglaw.com

Lawyer  Duties Accepting Neutral Arbitration Appointment

• Ru le  1.1 : A la w ye r sh a ll p ro vid e  c o m p e t e n t  re p re s e n t a t io n  t o  a  c lie n t . 
• So m e  la w ye rs  d e c id e  t o  se rve  a s  a rb it ra to rs  b e ca u se  t h e y h a ve  c lie n t  

re p re se n t a t ion  e xp e rie n ce . Ne e d  sp e c ia lize d  t ra in in g  a n d  ADR e xp e rie n ce .
• Se e  Co m m e n t s  t o  Ru le  1.1 Co m p e t e n c e

[ 1 ]  I n  d e t e r m i n i n g  w h e t h e r  a  l a w y e r  e m p l o y s  t h e  r e q u i s i t e  k n o w l e d g e  a n d  s k i l l  i n  
a  p a r t ic u la r  m a t t e r , re le va n t  fa c t o rs  in c lu d e  t h e  re la t ive  c o m p le xit y  a n d  
s p e c ia lize d  n a t u re  o f t h e  m a t t e r , t h e  la w ye r 's  g e n e ra l e xp e rie n c e , t h e  la w ye r 's  
t ra in in g  a n d  e xp e rie n c e  in  t h e  fie ld  in  q u e s t io n , t h e  p re p a ra t io n  a n d  s t u d y t h e  
la w ye r  is  a b le  t o  g ive  t h e  m a t t e r  ... Exp e rt is e  in  a  p a r t ic u la r  fie ld  o f la w  m a y b e  
re q u ire d  in  s o m e  c irc u m s t a n c e s .
[ 2 ]  A  l a w y e r  n e e d  n o t  n e c e s s a r i l y  h a v e  s p e c i a l  t r a i n i n g  o r  p r i o r  e x p e r i e n c e  t o  
h a n d le  le g a l p ro b le m s  o f a  t yp e  w it h  w h ic h  t h e  la w ye r  is  u n fa m ilia r .
D o e s  t h i s  a p p l y  t o  l a w y e r s  s e r v i n g  a s  a r b i t r a t o r s ?  A r e  t h e  p a r t i e s  y o u r  
c lie n t ?
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Lawyer  Duties Seeking Neutral Arbitration Appointment

• Ru le  7 .1 Co m m u n ic a t io n s  Re g a rd in g  a  La w ye r 's  Se rvic e s
• A la w ye r sh a ll n o t  m a k e  a  fa ls e  o r  m is le a d in g  c o m m u n ic a t io n  a b o u t  t h e  

la w ye r o r  t h e  la w ye r 's  s e rvic e s . A co m m u n ica t ion  is  fa lse  o r m is le a d in g  if 
it  co n t a in s a  m a t e ria l m isre p re se n t a t ion  o f fa c t  o r la w , o r o m it s  a  fa c t  
n e ce ssa ry t o  m a ke  t h e  s t a t e m e n t  co n sid e re d  a s  a  w h o le  n o t  m a t e ria lly 
m isle a d in g .

• Th is is  n o t  ju s t  a  d u t y t o  c lie n t s . It  a p p lie s  t o  la w ye rs  h o ld in g  t h e m se lve s o u t  a s  
p ro vid in g  n e u t ra l se rvice s if t h e y o ve rst a t e  t h e ir q u a lifica t io n s o r e xp e rie n ce  in  
t h e  n e u t ra l ro le . 
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Arbitrator  Duties in Accepting Arbitration Engagement

• Se le c t e d  p o in t s  u n d e r t h e  AAA/ABA Cod e  o f Et h ic s  fo r Arb it ra t o rs in  Com m e rc ia l Disp u t e s

• Ca n on  II - An  a rb it ra t o r sh ou ld  d is c lo s e  a n y in t e re s t  o r  re la t io n s h ip  like ly t o  a ffe c t  
im p a rt ia lit y  o r  w h ic h  m ig h t  c re a t e  a n  a p p e a ra n c e  o f p a rt ia lit y .

• Ca n on  III - An  a rb it ra t o r sh ou ld  a vo id  im p ro p rie t y  o r  t h e  a p p e a ra n c e  o f im p ro p rie t y  in  
c o m m u n ic a t in g  w it h  p a rt ie s .

• Ca n on  VIII - An  a rb it ra t o r m a y e n g a g e  in  a d ve rt is in g  o r  p ro m o t io n  o f a rb it ra l se rvice s  w h ich  
is  t ru t h fu l a n d  a c c u ra t e .
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Case Study: Prepar ing for  Initial Conference

• Fou n d e r On e ’s  cou n se l h a s  con sid e ra b le  a d voca cy e xp e rie n ce  in c lu d in g  in  a rb it ra t ion  a n d  
p re p a re s   a  ch e cklis t  fo r t h e  con fe re n ce  in c lu d in g  issu e s  t o  b e  d iscu sse d .

• Co n flic t s  a n d  d isc lo su re s
• Cla im s a n d  d e fe n se s
• Disco ve ry a n d  Co n fid e n t ia lit y Ord e r
• Fo rm  o f Aw a rd  a n d  o t h e r t e rm s

• Fou n d e r Tw o’s cou n se l h a s  n o t  h a n d le d  a rb it ra t ion  b e fo re  a n d  e xp e c t s  t o  fo llow  t h e  s t a t e  
p roce d u ra l ru le s , n o t  re a lizin g  t h e y d o  n o t  a p p ly in  t h is  fo ru m  u n le ss  t h e  p a rt ie s  a g re e . His  
c lie n t  a lso  w a n t s  t o  d ra g  it  ou t  h op in g  t o  w e a r d ow n  Fou n d e r On e  t o  se ll h is  s t a ke .

• Fou n d e r Tw o’s cou n se l re lie d  on  Art ific ia l In t e llig e n ce  t o  d ra ft  t h e  a n sw e r t o  t h e  Arb it ra t ion  
De m a n d  a n d  a sse rt s  cou n t e rc la im s t h a t  h a ve  n o  b a sis  in  la w .

• Be fo re  a rb it ra t ion , Fou n d e r On e  a p p roa ch e s a  frie n d  w h o  w orks a t  t h e  sa m e  firm  a s  t h e  
a rb it ra t o r t o  a sk t h e  frie n d  t o  p u t  in  a  g ood  w ord  fo r t h e m ; t h e  frie n d  t e lls  t h e  a rb it ra t o r a b ou t  
t h e  re q u e st . Th e  a rb it ra t o r d oe s n o t  d isc lo se  t h a t  t h is  occu rre d . 
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Prepar ing for  Initial Conference for  Advocates

• Cou n se l in vo lve d  in  a rb it ra t ion  sh ou ld  con sid e r t h e ir d u t ie s  t o  c lie n t s  a s  t o  com p e t e n ce , scop e  
o f re p re se n t a t ion , d ilig e n ce  a n d  com m u n ica t ion s.

• Som e  b e st  p ra c t ice s  fo r a d voca t e s  re p re se n t in g  c lie n t s  in  a rb it ra t ion  in c lu d e :
• P re p a rin g  a  ch e cklis t  o f a ll issu e s t o  b e  a d d re sse d  o r t h a t  n e e d  t o  b e  a d d re sse d  a n d  d iscu ssin g  op t ion s 

w it h  t h e  c lie n t  in  a d va n ce . 
• At t e m p t in g  t o  w ork ou t  issu e s w it h  op p osin g  cou n se l in c lu d in g  a  p rop ose d  sch e d u le .
• Id e n t ifyin g  u n iq u e  issu e s t h a t  cou ld  b e  b rie fe d  e a rly a n d  n a rrow  t h e  scop e  o f h e a rin g s.
• Sp e c ifyin g  re lie f sou g h t  a n d  fo rm  o f a w a rd .
• At t e n d in g  t o  con flic t s  a n d  d isc lo su re s  - Ru le s  1.7-1.9  Con flic t s
• Ad d re ssin g  con fid e n t ia lit y issu e s, cyb e rse cu rit y issu e s, u se  a n d  d isc lo su re s  o f u se  o f AI

• Sh ou ld  con sid e r d u t ie s  t o  o p p o s in g  p a rt ie s  a n d  t h e  a rb it ra t o r  o r  p a n e l
• Ru le  3.1 Me rit o riou s Cla im s a n d  Con t e n t ion s, Ru le  3.2 Exp e d it in g  Lit ig a t ion , 3.3 Ca n d or t o  t h e  Trib u n a l, 

• Ru le  4 .1 Tru t h fu ln e ss  in  St a t e m e n t s  t o  Ot h e rs; Ru le  4 .4  Re sp e c t  fo r Rig h t s  o f Th ird  P e rson s
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Duties to Opposing Par ties & Counsel

R u l e  3 . 1  M e r i t o r i o u s  C l a i m s  a n d  C o n t e n t i o n s
A  l a w y e r  s h a l l  n o t  b r i n g  o r  d e f e n d  a  p r o c e e d i n g ,  o r  a s s e r t  o r  c o n t r o v e r t  a n  i s s u e  
t h e re in , u n le s s  t h e re  is  a  b a s is  in  la w  a n d  fa c t  fo r  d o in g  s o  t h a t  is  n o t  fr ivo lo u s , w h ic h  
in c lu d e s  a  g o o d  fa it h  a rg u m e n t  fo r  a n  e xt e n s io n , m o d ific a t io n  o r  re ve rs a l o f e xis t in g  
la w . A la w ye r fo r  t h e  d e fe n d a n t  in  a  c r im in a l p ro c e e d in g , o r  t h e  re s p o n d e n t  in  a  
p ro c e e d in g  t h a t  c o u ld  re s u lt  in  in c a rc e ra t io n , m a y n e ve rt h e le s s  s o  d e fe n d  t h e  
p ro c e e d in g  a s  t o  re q u ire  t h a t  e ve ry e le m e n t  o f t h e  c a s e  b e  e s t a b lis h e d .
Comment [2] … W h a t  is  re q u ire d  o f la w ye rs , h o w e ve r, is  t h a t  t h e y in fo rm  t h e m s e lve s  
a b o u t  t h e  fa c t s  o f t h e ir  c lie n t s ' c a s e s  a n d  t h e  a p p lic a b le  la w  a n d  d e t e rm in e  t h a t  t h e y 
c a n  m a k e  g o o d  fa it h  a rg u m e n t s  in  s u p p o rt  o f t h e ir  c lie n t s ' p o s it io n s …

Counsel’s  fa i lure  to  ensure  accuracy of  submission is  a  breach of  
co m p e t e n ce  a n d  o f m e rit o rio u s  c la im s a n d  co n t e n t ion s.
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Duties to Opposing Par ties & Counsel

Rule 3.2 Expediting Litigation
A lawyer shall make reasonable efforts to expedite litigation consistent with the 
in t e re s t s  o f t h e  c lie n t .
C o m m e n t  [ 1 ]  D i l a t o r y  p r a c t i c e s  b r i n g  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e  i n t o  d i s r e p u t e .  
Alt h o u g h  t h e re  w ill b e  o c c a s io n s  w h e n  a  la w ye r m a y p ro p e rly  s e e k  a  p o s t p o n e m e n t  
fo r  p e rs o n a l re a s o n s , it  is  n o t  p ro p e r fo r  a  la w ye r t o  ro u t in e ly  fa il t o  e xp e d it e  lit ig a t io n  
s o le ly  fo r  t h e  c o n ve n ie n c e  o f t h e  a d vo c a t e s . No r w ill a  fa ilu re  t o  e xp e d it e  b e  
re a s o n a b le  if d o n e  fo r  t h e  p u rp o s e  o f fru s t ra t in g  a n  o p p o s in g  p a rt y 's  a t t e m p t  t o  
o b t a in  r ig h t fu l re d re s s  o r  re p o s e …

C o u n s e l ’ s  s e e k i n g  t o  d e l a y  i n  h o p e s  o f  w e a r i n g  d o w n  o t h e r  p a r t y ,  s o  t h e y  s e l l  
t h e ir s t a ke  in  t h e  b u sin e ss  is  im p ro p e r u n d e r 3.2.
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Duties to the Arbitrator

R u l e  3 . 3  C a n d o r  t o  t h e  T r i b u n a l
(a) A lawyer s h a ll n o t  k n o w in g ly 

1. m a k e  a  fa ls e  s t a t e m e n t  o f fa c t  o r  la w  t o  a  t r ib u n a l o r  fa il t o  c o rre c t  a  fa ls e  s t a t e m e n t  o f 
m a t e ria l fa c t  o r  la w  p re vio u s ly  m a d e  t o  t h e  t r ib u n a l [Ru le  1.0 (m ) in c lu d e s  a rb it ra t io n s  
w h e re  a d ju d ic a t ive ] b y t h e  la w ye r;

2. fa il t o  d is c lo s e  t o  t h e  t r ib u n a l le g a l a u t h o rit y  in  t h e  c o n t ro llin g  ju ris d ic t io n  k n o w n  t o  t h e  
la w ye r t o  b e  d ire c t ly  a d ve rs e  t o  t h e  p o s it io n  o f t h e  c lie n t  a n d  n o t  d is c lo s e d  b y o p p o s in g  
c o u n s e l; o r

3. o ffe r  e vid e n c e  t h a t  t h e  la w ye r k n o w s  t o  b e  fa ls e …

If counsel persists in advancing false information or law derived from AI once 
a w a re  o f in a c c u ra c y, t h a t  co n d u c t  w o u ld  a lso  vio la t e  Ru le  3.3
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Arbitrator  Duties to Par ties 

• Ru le  2.4  La w ye r  Se rvin g  a s  Th ird -P a rt y Ne u t ra l

a ) A la w ye r se rve s a s  a  t h ird -p a rt y n e u t ra l w h e n  t h e  la w ye r a ssis t s  t w o  o r m o re  
p e rs o n s  w h o  a re  n o t  c lie n t s  o f t h e  la w ye r  t o  re a ch  a  re so lu t io n  o f a  d isp u t e  o r 
o t h e r m a t t e r t h a t  h a s a rise n  b e t w e e n  t h e m . Se rvice  a s  a  t h ird -p a rt y n e u t ra l m a y 
in c lu d e  se rvice  a s  a n  a rb it ra t o r, a  m e d ia t o r o r in  su ch  o t h e r ca p a c it y a s  w ill e n a b le  
t h e  la w ye r t o  a ssis t  t h e  p a rt ie s  t o  re so lve  t h e  m a t t e r.

b )A la w ye r se rvin g  a s  a  t h ird -p a rt y n e u t ra l sh a ll in fo rm  u n re p re se n t e d  p a rt ie s  t h a t  t h e  
la w ye r is  n o t  re p re se n t in g  t h e m . W h e n  t h e  la w ye r kn o w s o r re a so n a b ly sh o u ld  
kn o w  t h a t  a  p a rt y d o e s n o t  u n d e rst a n d  t h e  la w ye r's  ro le  in  t h e  m a t t e r, t h e  la w ye r 
sh a ll e xp la in  t h e  d iffe re n ce  b e t w e e n  t h e  la w ye r's  ro le  a s  a  t h ird -p a rt y n e u t ra l a n d  a  
la w ye r's  ro le  a s  o n e  w h o  re p re se n t s  a  c lie n t .
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Rule 2.4 Serving as Third- Par ty Neutral

C o m m e n t  [ 2 ]  T h e  r o l e  o f  a  t h i r d-p a rt y n e u t ra l is  n o t  u n iq u e  t o  la w ye rs , 
a lt h o u g h , in  s o m e  c o u rt -c o n n e c t e d  c o n t e xt s , o n ly la w ye rs  a re  a llo w e d  t o  
s e rve  in  t h is  ro le  o r  t o  h a n d le  c e r t a in  t yp e s  o f c a s e s . In  p e rfo rm in g  t h is  
ro le , t h e  la w ye r m a y b e  s u b je c t  t o  c o u rt  ru le s  o r  o t h e r  la w  t h a t  a p p ly 
e it h e r  t o  t h ird -p a rt y n e u t ra ls  g e n e ra lly  o r  t o  la w ye rs  s e rvin g  a s  t h ird -
p a rt y n e u t ra ls . La w ye r-n e u t ra ls  m a y a ls o  b e  s u b je c t  t o  va rio u s  c o d e s  o f 
e t h ic s , s u c h  a s  t h e  Co d e  o f Et h ic s  fo r  Arb it ra t o rs  in  Co m m e rc ia l Dis p u t e s  
p re p a re d  b y a  jo in t  c o m m it t e e  o f t h e  Am e ric a n  Ba r As s o c ia t io n  a n d  t h e  
Am e ric a n  Arb it ra t io n  As s o c ia t io n  o r  t h e  Mo d e l St a n d a rd s  o f Co n d u c t  fo r  
Me d ia t o rs  jo in t ly  p re p a re d  b y t h e  Am e ric a n  Ba r As s o c ia t io n , t h e  
Am e ric a n  Arb it ra t io n  As s o c ia t io n  a n d  t h e  So c ie t y o f P ro fe s s io n a ls  in  
Dis p u t e  Re s o lu t io n .
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Case Study: Pre- Hear ing & Hear ing Dynamics

A r b i t r a t o r  i s s u e s  a  s c h e d u l i n g  o r d e r  w i t h  d e a d l i n e s  f o r  d i s c o v e r y  r e q u e s t s  a n d  p r o d u c t i o n .  

C o u n s e l  O n e  i g n o r e s  d e a d l i n e s ;  d o e s n ’ t  r e s p o n d  t o  e m a i l s / c a l l s  f r o m  o p p o s i n g  c o u n s e l .

C o u n s e l  T w o  p e r s i s t s  i n  a s s e r t i n g  f r i v o l o u s  c l a i m s  b a s e d  o n  A I  r e s e a r c h  a n d  d o e s  n o t  w i t h d r a w ,  
in st e a d  file s  d isp osit ive  m o t ion  re lyin g  on  fla w e d  su b m ission s.

A r b i t r a t o r  s c h e d u l e s  h e a r i n g  t o  a d d r e s s  t h e  d i s c o v e r y  a n d  d i s p o s i t i v e  m o t i o n .

A t  h e a r i n g ,  C o u n s e l  O n e  c a l l s  C o u n s e l  T w o  i n s u l t i n g  n a m e s  r a t h e r  t h a n  a d d r e s s i n g  t h e  g r o u n d s  
fo r w it h h o ld in g  d iscove ry a n d  ig n o rin g  a rb it ra t ion  o rd e r a n d  cou n se l com m u n ica t ion s.

C o u n s e l  T w o  d o e s  n o t  a p p e a r ,  s e n d s  j u n i o r  c o l l e a g u e  w h o  p r e p a r e d  t h e  A I  f l a w e d  f i l i n g s  a n d  
ca n n o t  p re se n t  g e n u in e  a u t h o rit y. Arb it ra t o r d e n ie s  m o t ion , d ism isse s  cou n t e rc la im s.

C o u n s e l  T w o  s e n d s  A r b i t r a t o r  s c a t h i n g  l e t t e r  a c c u s i n g  A r b i t r a t o r  o f  b i a s  w i t h o u t  b a s i s ,  
t h re a t e n in g  t o  d e st roy t h e m  on  soc ia l m e d ia  if t h e y d on ’t  re con sid e r t h e  d e c is ion  o r w it h d ra w .  
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Violations of ABA and AAA Rules

F a i l u r e  t o  a b i d e  b y  o r d e r s ,  t o  p r o v i d e  t i m e l y  d i s c o v e r y  r e s p o n s e s ,  a n d  t o  r e s p o n d  t o  
o p p o sin g  co u n se l, vio la t e s  m u lt ip le  ru le s  re g a rd in g  d u t ie s  t o  c lie n t , o p p o sin g  p a rt y 
a n d  co u n se l, t h e  t rib u n a l a n d  o t h e rs .

T h e s e  i n c l u d e  d u t i e s  o f  c o m p e t e n c e ,  d i l i g e n c e ,  c o m m u n i c a t i o n ,  c a n d o r ,  f a i r n e s s ,  r e s p e c t .
They also likely violate jurisdictional codes of conduct, professionalism and civility. 

S u b m i s s i o n  o f  f a l s e  A I  g e n e r a t e d  p a p e r s  a n d  d i s p o s i t i v e  m o t i o n  v i o l a t e s  s e v e r a l  o f  t h e  
sa m e  ru le s .

F a i l u r e  t o  a p p e a r  o n  t i m e ,  d e l e g a t i n g  t o  a  c o l l e a g u e  w h o  i s  u n a b l e  t o  h a n d l e  t h e  
h e a rin g , in su lt in g  o t h e r p a rt ic ip a n t s , a n d  t h re a t e n in g  Arb it ra t o r a lso  vio la t e  m u lt ip le  
ru le s , a n d  co d e s o f co n d u c t , p ro fe ssio n a lism  a n d  c ivilit y.
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Responsibilities of Par tner s, Manager s, and Super visor y Lawyer s

E x p e r i e n c e d  C o u n s e l  i s  r e s p o n s i b l e  f o r  e n s u r i n g  o t h e r s  u n d e r  t h e i r  o v e r s i g h t  
co m p ly w it h  t h e  ru le s , in c lu d in g  co m p e t e n ce , d ilig e n ce , ca n d o r a n d  
t ru t h fu ln e ss . 
R u l e  5 . 1  R e s p o n s i b i l i t i e s  o f  P a r t n e r s ,  M a n a g e r s ,  a n d  S u p e r v i s o r y  L a w y e r s

(a) A partner in a law firm, and a lawyer who individually or together 
w it h  o t h e r  la w ye rs  p o s s e s s e s  c o m p a ra b le  m a n a g e ria l a u t h o rit y  in  a  
la w  firm , s h a ll m a k e  re a s o n a b le  e ffo rt s  t o  e n s u re  t h a t  t h e  firm  h a s  in  
e ffe c t  m e a s u re s  g ivin g  re a s o n a b le  a s s u ra n c e  t h a t  a ll la w ye rs  in  t h e  
firm  c o n fo rm  t o  t h e  Ru le s  o f P ro fe s s io n a l Co n d u c t .
( b )  A  l a w y e r  h a v i n g  d i r e c t  s u p e r v i s o r y  a u t h o r i t y  o v e r  a n o t h e r  l a w y e r  
s h a ll m a k e  re a s o n a b le  e ffo rt s  t o  e n s u re  t h a t  t h e  o t h e r  la w ye r 
c o n fo rm s  t o  t h e  Ru le s  o f P ro fe s s io n a l Co n d u c t .
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AAA- ICDR® Standar ds of Conduct for  Par ties and Repr esen tatives

Prepared by American Arbitration Association -In t e rn a t io n a l Ce n t re  fo r 
Disp u t e  Re so lu t io n

R e q u i r e s  p a r t i e s  a n d  t h e i r  r e p r e s e n t a t i v e s  c o n d u c t  t h e m s e l v e s  i n  a n  a p p r o p r i a t e  m a n n e r  w h e n  
u t ilizin g  t h e  AAA’s se rvice s, t o  a b id e  b y t h e  s t a n d a rd s o f con d u c t ; fa ilu re  t o  d o  so  m a y re su lt  in  AAA’s 
d e c lin in g  t o  fu rt h e r a d m in ist e r a  p a rt icu la r ca se  o r ca se loa d .  
T r e a t  e m p l o y e e s  a n d  o t h e r s  i n  c o u r t e o u s ,  r e s p e c t f u l  a n d  c i v i l  m a n n e r, re sp e c t  AAA’s p o licy a g a in st   
u n la w fu l d isc rim in a t ion  b a se d  on  a n  in d ivid u a l’s  g e n d e r, ra ce , e t h n ic it y, a g e , re lig ion , n a t ion a l o rig in , o r 
a n y o t h e r le g a lly-p ro t e c t e d  ch a ra c t e ris t ic . 
P a r t i c i p a n t s  s h a l l  n o t  e n g a g e  i n  h a r a s s i n g ,  t h r e a t e n i n g ,  o r  i n t i m i d a t i n g  c o n d u c t  t ow a rd  AAA 
e m p loye e s o r a rb it ra t o rs/m e d ia t o rs , p a rt y re p re se n t a t ive s sh a ll a d vise  c lie n t s  a n d  w it n e sse s o f 
a p p rop ria t e  con d u c t  e xp e c t e d  d u rin g  p roce e d in g s, p a rt ic ip a n t s  sh a ll re fra in  from  u sin g  vu lg a r, p ro fa n e , 
o r o t h e rw ise  in a p p rop ria t e  la n g u a g e ; p a rt ic ip a n t s  sh a ll n o t  t h re a t e n  vio le n ce  o r o t h e r u n la w fu l con d u c t .
P a r t i c i p a n t s  s h a l l  n o t  r e p e a t e d l y  f i l e  u n m e r i t o r i o u s  d e m a n d s  f o r  a r b i t r a t i o n ,  p l e a d i n g s, o r o t h e r 
p a p e rs , o r e n g a g e  in  o t h e r t a c t ic s  t h a t  t h e  AAA o r a n  a rb it ra t o r d e t e rm in e s a re  frivo lou s, file d  fo r t h e  
p u rp ose  o f h a ra ssm e n t , o r p rim a rily in t e n d e d  t o  ca u se  u n n e ce ssa ry d e la y o r in c re a se d  cost s . 
P a r t i c i p a n t s  s h a l l  n o t  i n f o r m  t h e  a r b i t r a t o r  o f  a n  o b j e c t i o n  t o  t h e  a r b i t r a t o r ’ s  s e r v i c e. 

T h e s e  S t a n d a r d s  o f  C o n d u c t  w e r e  v i o l a t e d  b y  c o u n s e l  i n  t h i s  e x a m p l e .
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Conclusions and Key Takeaways

• Ad voca t e s  a n d  n e u t ra ls  h a ve  e t h ica l a n d  p ro fe ssion a l ob lig a t ion s in  a rb it ra t ion .

• ABA Mod e l Ru le s  o f P ro fe ssion a l Con d u c t , ABA St a n d a rd s o f Con d u c t  fo r a rb it ra t o rs , s t a t u t e s , 
cou rt  ru le s , a d m in is t e rin g  o rg a n iza t ion  re q u ire m e n t s , a n d  p a rt ie s ' a g re e m e n t s  con t ro l h ow  
la w ye rs  a n d  a rb it ra t o rs  sh ou ld  a c t .

• All p a rt ic ip a n t s  sh ou ld  b e  b ou n d  b y con fid e n t ia lit y.

• Arb it ra t o rs  m u st  d isc lo se  con flic t s  a t  ou t se t  a n d  a n y t h a t  a rise  la t e r;  w it h d ra w  if n o t  n e u t ra l, 
Cou n se l/p a rt ie s  h a ve  d u t y t o  d isc lo se  n e w  in fo rm a t ion  b e a rin g  on  p o t e n t ia l b ia s .

• Cou n se l sh ou ld  p re p a re  ch e cklis t  o f p roce d u ra l issu e s  in  a d va n ce  o f in it ia l con fe re n ce .

• P a rt ic ip a n t s  sh ou ld  b e  t ru t h fu l, re sp on sive , c ivil d e a lin g  w it h  o t h e rs  in c lu d in g  t h e  a rb it ra t o r.

• P ro fe ssion a lism  a n d  c ivilit y p a ra m ou n t  t o  u p h o ld  t h e  in t e g rit y a n d  fa irn e ss  o f t h e  p roce e d in g s.

• Fa ilu re  t o  a c t  a p p rop ria t e ly ca n  re su lt  in  e t h ic s  vio la t ion s, sa n c t ion s, im p a c t  t h e  ou t com e  o r t h e  
a b ilit y t o  a p p e a r a s  cou n se l o r p a rt y o r n e u t ra l se rvice  in  t h e  fo ru m . 
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Additional Resources
Am e rica n  Arb it ra t ion  Asso c ia t ion  Re so u rce s  in c lu d in g  Ru le s  a n d  Fo rm s, AAA 
Cla u se  Dra ft in g  AAA/ABA Co d e  o f Et h ic s  fo r Arb it ra t o rs  in  Co m m e rc ia l 
Disp u t e s
AAA-ICDR® St a n d a rd s o f Co n d u c t  fo r P a rt ie s  a n d  Re p re se n t a t ive s
(w w w .a d r.o rg )

CP R Disp u t e  Re so lu t io n  Se rvice s  Re so u rce s , Ru le s , a n d  Mo d e l Cla u se s          
CP R-Ge o rg e t o w n  Co m m ission  o n  Et h ic s  a n d  St a n d a rd s  in  ADR Mo d e l Ru le  4 .5 
Th e  La w ye r a s  Th ird -P a rt y Ne u t ra l (w w w .cp ra d r.o rg )

Grie s in g , F., Be fo re  Th e re ’s  Tro u b le : Ho w  t o  Dra ft  ADR Ag re e m e n t s  t h a t  
P ro t e c t  Clie n t  In t e re s t s , Ut a h  Ba r Jo u rn a l,  Vo l. 39  No . 4 , Ju ly/Au g u st  20 26 , p p . 
50 -56 .

http://www.adr.org/
http://www.cpradr.org/
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